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Headline news

On 22 November, the Chancellor of the
Exchequer delivered the 2017 Autumn Budget.
The Government reaffirmed its
commitment to the Green Belt, and retail
and commercial property continues to be
considered an untapped source of housing
land. Policies supporting conversion or
redevelopment — and the extension of
permitted development rights (PDRs) for
commercial buildings to include demolition
and rebuild - are to be consulted on, as will
the following:
‘strengthening policy to be clear that
allocated land should be taken out of a
plan if there is no prospect of a planning
application being made’;
‘a policy expectation that local planning
authorities (LPAs) permission land outside
their local plan [other Green Belt land], on
the condition that a high proportion of the
homes are offered for discounted sale for
first-time buyers, or for affordable rent’ — a
policy which would seem to be at odds with
the plan-led approach strongly advocated by
the Government;
minimum densities for housing
development in city centres and around
transport hubs (not defined), with greater
support for the use of compulsory purchase
powers for site assembly; and
measures intended to allow earlier starts
on-site post-planning permission, to
include: strengthening
the Housing Delivery Test
proposed in the Housing
White Paper; expecting
local authorities to bring
forward 20% of their
housing supply as small
sites; and removing
the exemptions from
the types of planning
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condition that benefit from deemed
discharge rules.

The following were committed to:

- the community infrastructure levy
(CIL) will not be replaced by the ‘Local
Infrastructure Tariff’ proposed in the
independent CIL review but a Strategic
Infrastructure Tariff similar to Mayoral
CIL in London will be introduced for use
by Combined Authorities and planning
joint committees. Details of the proposed
amendments to CIL that are to be consulted
on are set out in this Lichfields’ blog;

- five ‘new’ garden towns (one or more
potentially being in the Oxford — Milton
Keynes — Cambridge corridor);
support for ‘more strategic and zonal
planning approaches through housing deals
in the South East’, in addition to the housing
deal negotiations elsewhere; and

- use of the Government's purchasing power
‘to drive adoption of modern methods
of construction’, with a ‘presumption in
favour of off-site construction by 2019
across suitable capital programmes, where it
represents best value for money’.

Lichfields’ Economic Outlook provides further

Budget analysis, including details of additional

monies for various housing, planning, and

infrastructure funds.

A recent Court of Appeal case emphasises
the importance of accurately interpreting
development plan policies.

In Harvey, R (On the Application Of) v
Mendip District Council, an outline planning
application was made to Mendip District
Council for a site in the hamlet of North
Wootton; the outline planning permission
subsequently granted was for ‘up to 6
affordable homes and 1 open market dwelling
house’. The relevant development plan policy P
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Solving the housing challenge
takes more than money. It takes
planning reform. We will focus
on the urban areas where people
want to live and where most jobs
are created. Making best use of
our urban land, and continuing
the strong protection of our
Green Belt.

Chancellor of the Exchequer the Rt Hon
Philip Hammond MP’s Autumn Budget
Speech, 22 November 2017
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The Government’s continued
focus on seeking to address
housing need is of course
welcome. But there has inevitably
been a mixed reaction to the
planning-related proposals

in the Budget. Some of them
should help increase housing
supply, but further planning
reform represents continued
uncertainty for the development
sector, and allows no time for
previously proposed changes to
be introduced, let alone be tested
and bed down
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criterion (in rural exception sites’ Policy
DP12) states:

‘1. As an exception to normal policy
for the provision of housing set out in Core
Policies 1 and 2, affordable housing for
local people may be permitted in locations
adjoining existing rural settlements on
small sites where development would not
otherwise be permitted where:

a) the development will provide
affordable homes that meet a clearly
identified need for affordable housing
as identified in the latest Local Housing
Needs Assessment specific to that
settlement...

The most up to date Local Housing
Needs Assessment for North Wootton
identified a need for 5 affordable
houses. When the planning application
was determined, councillors had concluded
that the proposal was in accordance with
development plan policy but their decision
was challenged by Mr Harvey. The High
Court rejected the claim, on the basis that
Policy DP12 did not necessitate a rigid
approach and that a planning judgment
could lead to the conclusion that ‘up to 6’
affordable homes met the identified need
for 5 such houses. Although the Judge
refused permission to appeal, Mr Harvey
was subsequently granted the necessary
permission to appeal.

The Court of Appeal applied Tesco
Stores Ltd v Dundee CC, Hopkins Homes
Ltd v Secretary of State and R (Cherkley
Campaign Ltd) v Mole Valley DC, with
Lord Justice Sales accepting Mr Whale's
submissions, concluding that Policy DP12
only permitted planning permission to
be granted for up to 5 affordable homes.
Mendip Council’s Planning Board had
therefore erred in law. Lord Justice
McFarlane agreed; the appeal was allowed
and planning permission quashed,
with costs.

In Holborn Studios Ltd. v LB Hackney
and GLH (Eagle Wharf) Ltd., heard in

the Planning Court, Judge John Howell
QC sitting as a deputy High Court
judge, ruled that Hackney Council had
unlawfully granted planning permission
to Galliard Homes for a scheme

that included the demolition of Holborn
Studios, a photographic studios complex
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at Eagle Wharf, on the south side of the
Regents Canal.

The claimant’s complaints included
the argument that, unfairly and
unreasonably, neither they nor the
public had been notified of, or consulted
on, amendments made to a planning
application that was subsequently
granted planning permission).

In deciding that the claim for judicial
review would succeed, and the planning
permission for the development of
Eagle Wharf would be quashed, Bernard
Wheatcroft Limited v Secretary of State
for the Environment was cited (the so-
called ‘Wheatcroft principle’ being that
the result of imposing a condition must
not be a development which in substance
is not that which was applied for).

But this latest judgment concludes
that Wheatcroft’s ‘conflation of the
substantive and procedural constraints
on the powers of the LPA is flawed"

‘It is quite possible for a person
to be deprived of an opportunity
of consultation on a change which
would not result in a permission for a
development that is in substance not that
which was applied for.

In this particular case, John Howell
QC stated that the relevant issue
concerned ‘the circumstances in which
a person is to be regarded as having
been deprived of the opportunity of
consultation which should have been
given if an amendment is to be made’.

He added:

‘In considering whether it is unfair
not to re-consult, in my judgment it is
necessary to consider whether not doing
so deprives those who were entitled to
be consulted on the application of the
opportunity to make any representations
that, given the nature and extent of the
changes proposed, they may have wanted
to make on the application as amended.

This was the question that the
LPA had needed to consider when the
application was amended, not whether
in their view, there was no need to
re-consult.

DCLG released new housing supply
figures on 16 November, showing that
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the number of new homes provided in
England has risen by 15% in the past
year. More than 217,000 homes were
added to England’s housing stock in
2016/17, including some 17,750 in office-
to-residential PDR projects. In total, 9%
of total net additions arose from PDRs;
more than half of the changes of use were
as a result of PDRs (51%).

In his wide-ranging house building
speech made on 16 November,
Communities Secretary Sajid Javid also
put 15 authorities on notice that in the
continuing absence of an up to date local
plan - and no reasonable justification
for that absence — he would be left with
‘no choice but to start the formal process
of intervention that we set out in the
White Paper’.

On the same day, a written
ministerial statement (WMS) was
made in the House of Commons,
confirming this course of action, and the
Communities Secretary wrote to each
of the 15 councils involved (Basildon,
Brentwood, Bolsover, Calderdale, Castle
Point, Eastleigh, Liverpool, Mansfield,
North East Derbyshire, Northumberland,
Runnymede, St Albans, Thanet, Wirral
and York), informing them directly of his
intentions.

The councils now have an
opportunity to respond by 31 January
next yeat, citing any mitigating
circumstances; the SoS will then make a
final decision.

Of relevance to this move, the
provision in the Neighbourhood Planning
Act 2017 (NPA) that will give the
Communities Secretary the power to
direct preparation of joint development
plan documents will be brought fully
into force (s9, see Autumn Budget (para
6.2)). Government will ‘shortly’ lay
Regulations under s12 of the NPA, to
prescribe that LPAs must review their
plans every five years. Lstly, s8 of the
NPA, which places a requirement on
LPAs to have plans in place that set
out policies that address their strategic
priorities, based on the National Planning
Policy Framework (in para. 156), will be
commenced (see 16 November WMS). ®
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